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Arbitration clauses are common in contracts of carriage. Often, a party contemplating arresting a vessel for security finds that the owner’s vessels do not ply routes passing through the selected forum, usually London or New York. Under these circumstances, an arrest in a country outside the forum will be every much on the cards. The extent to which the courts of different countries allow the arrest of vessels for the purpose of providing security for foreign arbitration proceedings is therefore a matter of importance and interest.
In this paper, the focus will be on the approach of two principal countries with common law background in South East Asia, namely Singapore and Malaysia. These countries have been selected because significant number of vessels ply the waters in these jurisdictions, making them potential areas for obtaining security. For example, an average of 400 ships pass through the Straits of Malacca every day. It is therefore relatively easy to institute in rem proceedings coupled with warrants of arrest in Singapore and Malaysia.
The questions that a court will have to address when faced with a foreign arbitration clause and an arrested vessel are as follows:

a) Should the local proceedings be stayed so that the foreign arbitration may proceed?

b) If the local proceedings are stayed, does the court have power to order the retention or substitution of the security obtained through the arrest for the purpose of satisfying any foreign arbitration award?

c) If the court has power to order the retention or substitution of security, are there any criteria to be satisfied before this may take place?

1. Construction of Arbitration clauses

Arbitration clauses are worded differently. While most of the clauses found in maritime contracts are reasonably straightforward, there are some cases where the clause is ambiguous.

One common problem lies in contracts for the carriage of vegetable oil. In these contracts, the standard Vegoilvoy Tanker Voyage charterparty is widely used. Clause 31 of the Vegoilvoy charterparty provides that:

“ARBITRATION: Any dispute arising from the making, performance or termination of this charterparty shall be settled in New York, Owner and Charterer each appointing an arbitrator…the two thus chosen, if they cannot agree, shall nominate a third arbitrator….Such arbitration shall be conducted in conformity with the provisions and procedure of the United States Arbitration Act, and a judgment of the Court shall be entered upon any award made by the said arbitrator.”

Often, the parties also enter into a supplementary fixture which may provide as follows:

“- General average/arbitration in London- English law to apply.

-York Antwerp Rules 1974, as amended, to apply”

The issue is whether arbitration unrelated to general average was to be held in London or New York. In the English decision of The Petr Shmidt,
 the court resolved this ambiguity in favour of London arbitration. While the approach taken will necessarily turn on the facts of each case, the policy  seems to be that where the construction of the words permit, and where there is no indication to the contrary, the parities will be taken to have intended one common forum for the resolution of all disputes, whether relating to general average or not.

On the other hand, where the fixture provides:

“General Average and Arbitration to be settled according to the York Antwerp Rules 1950 in London”,

the English court construed this narrowly to refer only to arbitration of general average disputes.
 It was difficult to manipulate the wording in the clause to extend London arbitration to non-general average disputes.

While all this may seem to be a matter of semantics, the legal significance becomes obvious when one is faced with ambiguous clauses and an impending time bar. It is important to commence arbitration in the correct forum, failing which any efforts to obtain security will also be ultimately futile.

2. Incorporation of arbitration clauses
Arbitration clauses may be fully set out in the contract of carriage. Often, they are incorporated in the contract in a variety of situations, some of which may catch a party by surprise. Where a party is unaware of the existence of the arbitration clause, and as a result fails to take steps in preserving the limitation period in the jurisdiction where arbitration is due to take place, the claim may have been extinguished.
Sometimes, the bill of lading purports to incorporate all the terms of a particular charterparty without making specific reference to the arbitration clause. Such a general reference is normally insufficient to incorporate the arbitration clause in the charterparty. The reason is that general references only incorporate terms that are germane to the contract of carriage, which an arbitration clause is not. To incorporate the charterparty arbitration clause, the bill of lading should mention that “all clauses in the charterparty, including the arbitration clause, are hereby incorporated ...”
 

3. The position at common law: Can security be retained? 
Assuming that there is a valid and properly incorporated arbitration clause, can a party arrest a vessel as security for the purposes of such proceedings? 

The general rule at common law was set out in the English case of The Rena K.
 The rule was that security given pursuant to an action in rem would be honoured only in the event of an eventual court judgment, but not an arbitration award. Accordingly, where a court was faced with a foreign arbitration award and an arrested vessel, no order would be made as to the retention of that security or provision of alternative security, unless it was shown that there was a risk that the any future arbitration award would be unsatisfied. Where the vessel in question was entered with a reputable Protection and Indemnity Club, an order for security would normally be refused. 

This made arbitration clauses relatively unattractive, as there were various procedural pitfalls where an arrest was contemplated. For example, if the arbitration proceedings were already in progress, one would have to depose in the affidavit leading to the warrant of arrest to their existence and also set out reasons why a future arbitration award would not be satisfied. Failure to do either would allow the arrest proceedings to be set aside for material non-disclosure.
 Apart from procedural problems, there was also the problem of whether security would be ordered by the court. In any arrest, there was always a risk that arrest of the vessel would lead to nothing when the court refused to retain or order security. 

4. The statutory position in England 

The unsatisfactory state of affairs was finally remedied in England when section 26 of the Civil Jurisdiction and Judgments Act 1982 was passed, which dispensed with the limitations in The Rena K.
 The effect of this  legislation is to stay admiralty proceedings in favour of an arbitration even in a foreign forum  and the court has the power to order the retention of any furnished security or the provision of alternative security to satisfy an eventual arbitration award.
5.
 Arresting the vessel in Malaysia 
The common law position probably still prevails in Malaysia today, as there has been no local legislation on the matter. 

6. 
Arresting the vessel in Singapore 
Singapore is a party to the New York Convention on the Enforcement of Foreign Arbitral Awards. Under the Convention, there is provision for a mandatory stay of proceedings which are instituted in breach of a foreign arbitration clause. 

6.1       Arbitration commenced before January 27 1995 

Arbitration proceedings commenced before January 27, 1995 were governed by the old regime contained in the Singapore Arbitration (Foreign Awards) Act. The old regime provided for a mandatory stay of legal proceedings when there was a foreign arbitration clause. 

It is interesting to note that unlike the English legislation then prevailing at the time of The Rena K,
 which simply provided for a mandatory stay, the Singapore legislation also gave the court power to order a mandatory stay on terms and conditions as the court saw fit. 

6.2 Arbitration commenced on and after January 27 1995 

Arbitration proceedings commenced on or after January 27, 1995 would be governed by the recently enacted Singapore International Arbitration Act, which incidentally adopts the UNCITRAL Model law for local arbitration proceedings. 

As far as foreign arbitration proceedings are concerned, section 7 of the new Act is worded in a similar manner to section 26 of the United Kingdom Civil Jurisdiction and Judgments Act 1982.
 Both provisions give the courts specific powers to order the retention of or the provision of security for the purposes of foreign arbitration, pursuant to an arrest. The powers are wider than before in three aspects: 

a) 
Unlike the position at common law, it is unnecessary to show that the foreign award is unlikely to be satisfied. Further, security may be ordered for the purpose of  satisfying the award, a purpose that was generally prohibited at common law. In the English case of The Jalamatsya,
, the court confirmed that the purpose of Section 26 of the Civil Jurisdiction and Judgments Act 1982 was to enable claimants to obtain security if they proceeded by way of arbitration rather than litigation. 

b) 
Unlike the old regime in Singapore, the time at which an order for security is made is not restricted to the time 

             when a stay is being imposed by the court. Although a literal reading of the current English and Singapore legislation may leave one with the impression that the order of security could only be imposed at the time of a stay, this narrow interpretation was rejected by the English court in The Jalamatsya,
 on the basis that it was contrary to the purpose of that section. 

c) 
Accordingly, such powers may also be exercised even after arbitration proceedings are well under way. A vessel may therefore be arrested in Singapore for the purpose of any pending arbitration proceedings in, for example, London. 

7.     Conclusion 
That is not to say that in Singapore and England, The Rena K ’s principles have lost their significance. Where for example, due to some technicality, the local statute giving the courts power to order or retain security does not apply, one may have to fall back on the common law on the issue of retention of security. One such example may be where the clause provides for "either litigation or arbitration", and where the local legislation applies only to agreements that are required to be referred to arbitration. This approach was taken in the Singapore case of The Dai Yun Shan.
 

The existing legislation in Singapore and England are steps in the correct direction, as they have made arbitration proceedings more attractive for maritime claimants, particularly when an arrest is contemplated. It is hoped that Malaysia will follow suit. 
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� Section 26 of the UK Civil Jurisdiction and Judgments Act 1982 reads as follows: 





"Section 26-(1) Where in England and Wales, or Northern Ireland,a court stays or dismisses Admiralty proceedings on the ground that the dispute in question should be submitted to arbitration, or to the determination of the courts of another part of the United Kingdom, or of an overseas country, the court may, if in those proceedings property has been arrested, or bail or other security has been given to prevent or obtain release from arrest: 





(a) order that the property arrested be retained as security for the satisfaction of any award or judgment which: 





 	(i) is given in respect of the dispute in the arbitration or legal proceedings in favour of 


which those proceedings are stayed or dismissed and 





 	(ii) is enforceable in England and Wales, or as the case may be in Northern Ireland; 








or (b) order that the stay or dismissal of those proceedings be conditional on the provision of equivalent security for the satisfaction of any such award or judgment. 





 	(2) Where a court makes an order under subsection (I), it may attach such conditions to the order as it thinks fit, in particular conditions with respect to the institution or prosecution of the relevant arbitration or legal proceedings. 





 	(3) subject to any provision made by rules of court and to any necessary modifications, the same law and practice shall apply in relation to property retained in pursuance of an order made by a court under subsection (1) as would apply if it were held for purposes of proceedings in that court. sections 6(3) and 7 of the Singapore International Arbitration Act 1994 reads as follows: 





Section 6-(3) Where a court makes an order under subsection (2) (namely an order for a stay), the court may, for the purpose of preserving the rights of parties, make such interim or supplementary orders as it may think fit in relation to any property which is the subject of the dispute to which the order under that subsection relates. 





Section 7-(1) Where a court stays Admiralty proceedings under section 6, the court may, if in those proceedings property has been arrested or bail or other security has been given to prevent or obtain release from arrest, order-





(a) that the property arrested be retained as security for the satisfaction of any award made on the arbitration; or 





(b) that the stay be conditional on the provision of equivalent security for the satisfaction of any such award. 





(2) Subject to Rules of Court and to any necessary modification, the same law and practice shall apply in relation to property retained in pursuance of an order under this section as would apply if it were held for the purposes of proceedings in the court which made the order. 
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